INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
NONRULE POLICY DOCUMENT

Title: Excess Liability Trust Fund/Risk Integrated System of Closure

|dentification Number: Waste - 0039 - NPD
Date Originally Adopted: February 10, 2000
Dates Revised: December 14, 2000

Other Policies Repealed or Amended: None

Brief Description of Subject Matter: This document will address whether the Excess Liability
Trust Fund (ELF) will reimburse eligible parties for the costs incurred inimplementing a
corrective action plan using the Risk Integrated System of Closure (RISC).

Citations Affected:  IC 13-23-8, IC 13-23-9, 328 IAC 1-3-5

This nonrule policy document is intended sol ey as guidance and does not have the effect
of law or represent forma Indiana Department of Environmental Management (IDEM) decisons
or fina actions. This nonrule policy document shal be used in conjunction with applicable laws.
It does not replace applicable laws, and if it conflicts with these laws, the laws shall control.
revision to this nonrule policy document may be put into effect by IDEM thirty (30) daysafter
the revised nonrul e policy document is made available for public inspection and comment and is
presented to the Financial Assurance Board. IDEM will submit revisons to the Indiana Register
for publication.

The IDEM will be issuing a policy regarding the cleanup of stesusing arisk based
system [Risk Integrated System of Closure (RISC)]. Thispolicy will replace the current policy
for the remediation of leaking underground storage tanks, contained in the 1994 Underground
Storage Tank Manual. Upon implementation of the RISC policy, there will be a transition period
during which responsible parties will have to choose which policy they want to proceed under.
This decision will berequired on all sites undergoing corrective action. After the
implementation of the RISC policy, responsible parties reporting rel eases must develop
corrective action in accordance with the RISC policy.

There have been questions regarding whether the ExcessLiability Trust Fund (ELTF)
will reimburse responsible parties for corrective action costs under RISC and if so, under what
conditions. IDEM doesnot intend to promulgate rulesfor this transition period because IDEM
believes that the current rules are flexible enough to provide for reimbursement under RISC, as
long as the responsible party has an approved Corrective Action Plan (CAP). Also, as the RISC
policy is expected to be implemented in the second half of 2000, rules could not be promulgated
quickly enough. Therefore, IDEM isissuing thisnonrule policy document to explain how it
intends to interpret the laws and rules concerning EL TF reimbursement.

|C 13-23-8-4(a)(5) requires that the responsible party have an approved CAPto be
eligiblefor reimbursement from ELF. The CAP must be developed in accordance with the
Underground Storage Tank Guidance Manua, including the department’ srisk-based corrective
action plan standards when the standards become effective. Thus, IDEM has the authority to
require and approve CAPs that are developed in accordancewith IDEM’s palicies.
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To ensure the solvency of the ELTF, IDEM will require owners/operators to submit
cost comparison to show the cost benefit of changing a site currently undergoing remediation
under the 1994 Underground Storage Tank Guidance to a RISC based clean-up approach. IDE
will review the comparison and make a determinati on as to which method of remediation would
be most cos effective.

Schedule for the EL TF reimbursement of LUST costsfor sites during the transition to the RISC
Policy.

Eligible Costs

Costsincurred before the implementation and transition period of the RI SC policy,
including:

a Costsincurred in theimplementation of an approved CAP that is consistent with
the 1994 Under ground Storage Tank Manual.

a Costs associated with thecollection of data that will be used in a decision asto
which policy the responsible party wishesto use.

W

Costsincurred throughout the transition period for the RI SC policy, including:

a If the responsible party has an approved Corrective Action Plan (CAP), costsincurred
for corrective action, regardless of whether the CAP is developed under the current guidance
or under the RISC Guidance would be dligible.

a Costs associated with trangtioning a Stefrom the 1994 policy to the RISC policy.
a Costs associated with the collection of data necessary to make an informed decision as
to which policy to proceed under.
a Costsincurred in acquiring environmental notices (these costs will be considered third
party claimsand will be processed in accordance with |C 13-23-9-3).

0

Costsincurred once the RISC polic transition period has ended, including:

a Costsincurred for corrective action at leaking underground sites which have
approved CAPs.
a Costsincurred in acquiring environmental notices(these costs will be considered

third party claims and will be processed in accordance with 1C 13-23-9-3).

W
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Ineligible Costs

Costs not reimbursable under any circumstance:

a Coststhat are not eligible under 328 IAC 1-3-5.

a Coststhat do not fall within the reasonable cost range established under 328 IAC1-3-
5.

a Costs associated with the development of a CAP under the RISC policy beforethe

policy has beenimplemented, other than those costs associated with the collection of data
which will be used in a decis on asto which policy the responsible party wishesto use.

a Costs associated with trangtioning a stefrom RISC will not be paid for by the ELTF
if these costswould be greater than the coststo complete the remediation under the 1994
Underground Storage Tank Manual.
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FACT SHEET

EXCESSLIABILITY TRUST FUND
IHOIAMA DEPARTMENT OF ENVIROSMINTLL MANGGIMINT (ELTF) AND RI SK'I NTEG RATED
SYSTEM OF CLOSURE (RISC)

OFFICE OF ENVIRONMENTAL RESPONSE JUNE 2000

Are RISC characterization activities and costs associated with Rl SC guidance cover
under ELTF?

One of the eligibility criteria for ELTF reimbursement is an approved corrective action plan
(CAP). The CAP details remedid action and goalsto obtain closure. Therefore, whatever isin
the IDEM-approved CAP isreimbursable. Funds for release characterization are also digible for
reimbursement. This can include costs associated with characterization using RISC guidance
prior to CAP implementation.

What isIDEM’s position on ELTF reimbursement for cleanups completed to lessthan
risk-based levels? Some property owners may want to conduct cleanup to nondetect levels.

As stated above, costs associated with activities approved in the CAP are reimbursable. Costs
incurred for activities conducted beyond what isin the CAP are not eligible for reimbursement.
Generally, only land-use based default levels are acceptable remedial goals in approved CAPs.
However, in certain dtuations, residentia levels can be approved. For example, residential
levels are acceptable if the property isleased and property control cannot be obtained for thesite.
Another exampleisasite that results in ecologica impacts or that has a direct path to an
ecological area, which may necessitate a lower cleanup level.

Whoisresponsible for reimbursement criteria?
The responsbility for CAP approvd rests with IDEM. The responsibility for reimbursement

criteriarests with the Financial Assurance Board (FAB). Through rulemaking, the FAB has
established reasonable costs for most activities associated with corrective action.
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What impact will RISC have on reimbursable costs under the Excess Liability Fund (ELF)
Program?

The FAB has adopted a nonrule policy document (see Appendix 5-2 of the User’s Guide) that
dealswith ELTF sinteraction with RISC. The FAB will also be promulgating ruleswhich, in
part, will implement RISC as part of ELTF.

What isthe current mechanism for CAP approval ?

There isanew mechanismfor reviewing CAPswithinthe ELF Program. A private contractor
has been awarded a contract to review both ELTF claimsand CAPs. The contractor will perform
atechnica review of the CAP and forward thisreview to IDEM. IDEM will then approve or
deny the CAP based on thetechnical information provided by the contractor.

How will RISC affect the contents of CAPS?

For permanent closure, the CAP will &ill detail remedial actions and goals. IDEM will review
and approve CAPs as before. The main change isthat if remedia goalsare greater than
residential standards, environmental notices will need to be in placeprior to CAP approval. This
requirement also appliesto dosure with institutional controls because closure with institutional
controlsdepends on preventing exposure to contamination a concentrations that exceed human
health-based levels. Therefore, the environmenta notice isthe key component of exposure
prevention in the RISC guidance.

If environmental notices are not in place prior to CAP submittal, it will be difficult to determine
whether closure with institutional controls can be utilized. For example, if closure with
institutiona controls is desired for a sitewith off-gte ground water contamination and IDEM
approves the CAP before off-site noticeis obtained but no agreement can be reached regarding
the environmentd notice, the point of compliance (POC) could move from off dteto the ste
property boundary. In thiscase, remedial action isrequired to bring the plume back to where
property control ends. Now a CAP addendum must be submitted to IDEM to propose remedial
action to bring the POC into compliance.

At thistime, itis anticipated that CAP submittal and approval can be completed prior to the
completion of 2 years of plume stability monitoring. If aCAP is submitted that proposes a
closure with ingtitutional controls for ground water and property control is documented, the CA
can be reviewed and approved based on the information supplied. If the CAPis approved but the
plume later fails the stability test, either a remedial plan can be prepared and implemented or
plume stability can be modeled as a nondefault option.
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Will the ELF Program reimbur se costs associated with obtaining environmental noticesfor
property not owned by the ELTF participant?

Costs associated with environmentd notices can be included in third-party cdaims, which IC 13-
23-9 statesthat IDEM will reimburse. However, the Attorney Generd'’s officewill review d
third-party claims to determine whether they are reasonable. In other words, if an ELTF
participant pays an amount that exceeds what the Attorney General considers to be reasonable,
the participant will not be reimbursed for the full amount of the claim. The Attorney Generd'’s
office may request additional documentation, such as appraisals or affidavits, to support a
determination that the costs are reasonable.
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